UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

1-8-2015

State v. Burdett Appellant's Reply Brief Dckt. 42440

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Burdett Appellant's Reply Brief Dckt. 42440" (2015). Not Reported. 1998.
https://digitalcommons.law.uidaho.edu/not_reported/1998

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAHO

)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff/Respondent,
V.

ADAM JAMES BURDETT

Defendant/Appellant.

APPELLANT'S REPLY BRIEF
SUPREME COURT NO. 42440
CR-13-0014561

APPELLANT'S REPLY BRIEF

APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT, IN AND
FOR THE COUNTY OF KOOTENAI

HONORABLE LANSING HA YNES
District Judge

JOHN M. ADAMS
Kootenai County Public Defender
JAY LOGSDON
Deputy Public Defender
400 Northwest Blvd.
P.O. Box 9000

LAWRENCE G. WASDEN
Attorney General
P.O. Box 83720
Boise, Idaho 83 720-00 I 0

Coeur d'Alene, ID 83 816
ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

FILED· COPY

L:~,~: I
Entered on ATS by

IN THE SUPREME COURT OF THE STATE OF IDAHO

)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff/Respondent,
V.

ADAM JAMES BURDETT

Defendant/Appellant.

APPELLANT'S REPLY BRIEF
SUPREME COURT NO. 42440
CR-13-0014561

APPELLANT'S REPLY BRIEF

APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT, IN AND
FOR THE COUNTY OF KOOTENAI

HONORABLE LANSING HA YNES
District Judge

JOHN M. ADAMS
Kootenai County Public Defender
JAY LOGSDON
Deputy Public Defender
400 Northwest Blvd.
P.O. Box 9000

LA WRENCE G. WASDEN
Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010

Coeur d'Alene, ID 83816
ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

TABLE OF CONTENTS
PAGE
TABLE OF AUTHORTIES ......................................................................................................... iii
ISSUES PRESENTED .................................................................................................................... 1

ARGUMENT ................................................................................................................................. 2

I.

The state misapplies the independent factors analysis .............................................. 2

II.

The state improperly raises the issue of whether reasonable suspicion existed ....... 4

CERTIFICATE OF MAILING .............................................................................. 5

-11-

TABLE OF AUTHORITIES
CASES

State v. Fry, 122 Idaho l 00 (Ct.App.1991 )----------------------------------------------------------------------------------------- 3
State v. Greason, 909 P.2d 695 (Or.App.1991 )------------------------- ----------------------------------------- 3
State v. Leichty, 152 Idaho 163 (Ct.App.2011 )------------------------------------------------------------------------------ 3
State v. Martinez, 13 6 Idaho 43 6 (Ct.App .200 l ) --------------------·-- -------------------------------------------------- 2,3
State v. Nickel, 134 Idaho 610 (2000)--------------------------------------------------------------------------------------------- 2,3
State v. Reese, 132 Idaho 652 ( l 999)---------------------------------------------------------------------------------------------- 2,3
U.S. v. Drayton, 5 36 U.S. 194 (2002) ----------------------------------------------------------------------------------------------- 3

RULES

I.A. R. 2 I ---------------------------------------------------------------------------------------------------------------------------------- 4

-111-

ISSUES ON APPEAL

I.

Whether the independent factor of the lake seized the defendant rather than the
uniformed officer on the shore calling him over.

IL

Whether the issue of reasonable suspicion is properly raised by the state in a
responsive brief before this Court.
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ARGUMENT

I.
The state argues in its response that the defendant was not seized and provides two
theories. First, the state argues that the defendant was not seized because none of the factors
listed by the Supreme Court in State v. Reese, 132 Idaho 652, 654 (1999) are present.
Specifically, the state denies that the officer prevented the defendant from leaving because he
could have swam or waded away. Assuming that the state accepts that swimming into the lake
would have placed the defendant's life in jeopardy, then the state is arguing that the defendant
could have gone up and down the shore.
However, this Court can infer that no reasonable person under the circumstances would
have thought this was a viable option. The swimming public is not used to authorities seeking to
bring them out of the water for casual conversations. Clearly, the officer was able to converse
with the defendant while he was in the water. In requesting the defendant get out of the water, a
reasonable person would have recognized that the officer was indicating that he had something
beyond an informal chat in mind. Reasonable people would not even conceive of wading or
swimming away from a uniformed police officer on the shore. A member of the swimming
public is in a particularly vulnerable position and knows it.
The state's second argument is that a seizure did not occur because the defendant was
only prevented from leaving by factors independent of the officer. The state lists two cases, State
v. Nickel, 134 Idaho 610 (2000), and State v. Martinez, 136 Idaho 436 (Ct.App.2001), as
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examples of times when a defendant could not claim he was seized by the police. However, the
facts are easily distinguishable. The officer in Nickel, for example, did nothing beyond take an
expired permit from the defendant, which as the Court found, was useless and had no affect on
his ability to leave the scene. See Nickel, 134 Idaho at 613. The officer did not request Nickel get
out of his vehicle, remain in his vehicle, or do anything else to indicate he was not free to leave.
Similarly, Martinez was seized when the officer took his registration papers, regardless of his
inability to operate his vehicle. See Martinez, 136 Idaho at 449. The independent factor analysis
is a question of whether the inability to leave was caused not by the officer but by the
circumstances. Once the police become involved in blocking off an exit, however, a seizure
occurs. See US. v. Drayton, 536 U.S. 194, 205 (2002); Reese, 132 Idaho at 654; State v. Leichty,
152 Idaho 163, 169 (Ct.App.2011); State v. F1y, 122 Idaho 100, 103 (Ct.App.1991); State v.

Greason, 809 P.2d 695, 697 (Or.App.1991 ). That is precisely what occurred in this case.
Furthermore, the "questions" the state mentions in its brief that the officer asked while
the defendant was chest deep in the water consisted of informing the defendant that his vehicle
had been reported as being in an accident and asking whether he recalled being in an accident and
hitting another car. See State's Brief at p. 5, Tr. p. 16, L. 21-25, p. 17, L. 1-24. That this
accusatory questioning occurred prior to the defendant leaving the water also appears in the
Magistrate's findings. Tr. p. 32, L. 12-22. Similar to the questions asked by the officer in Fry,
these questions did not allow for a reasonable person to ignore them and for the defendant to
continue wading and swimming.
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II.
The state argues in its responsive briefing that reasonable suspicion existed at the time the
officer asked the defendant to exit the lake. The Magistrate found otherwise. Tr. p. 33, L. 2-6.
The issue was not presented to the District Court which in turn did not make any findings on the
subject as the state below did not file a cross-appeal or in any way raise the issue. The state also
did not file a cross-appeal from the District Court's opinion. Pursuant to I.AR. 21, the state, by
failing to file a cross-appeal from the lower courts' rulings, has cost this Court jurisdiction to
hear the issue. This Court should so find.

DATED this _

___c__ _ _

day of January, 2015.
THE LAW OFFICE OF THE KOOTENAI
COUNTY PUBLIC DEFENDER

BY:
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